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law, is cap ax by the lex loci contractus*1 There would be less
objection to the lex domidlii if it were understood as indicating
the rule that would be applied at the domicil, not to a purely
domestic case, but to one containing a foreign element. A rule
imposing an incapacity is not necessarily intended to be extra-
territorial in scope. The policy which it is designed to serve
must be ascertained before it can be said whether it has such a
wide effect.

If, for instance, a person domiciled in England and over twenty
but not yet twenty-one years of age were to be sued by a Swiss plaintiff
for breach of a contract made and performable in Switzerland, could
he successfully plead his minority, though majority is reached in
Switzerland at the age of twenty ?

Linguistically, indeed, the section of the Infants Relief Act
which provides that certain contracts by persons under twenty-
one years of age shall be 'absolutely void* embraces contracts
wherever made, but the court might well restrict the rule, and
it would be reasonable for it to do so, to contracts governed in
other respects by English law.2 So far, however, English courts
have not been pressed to adopt this attitude.

It has frequently been advocated that the lex loci contractus Lex i&d
governs the question of capacity.3 This view, if it implies that antrae^tt
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the lex loct exclusively governs the matter, is clearly untenable, factory
for it would enable a party to evade an incapacity imposed upon
him by the law that governs the contract in other respects by
the simple device of concluding the contract in a country
where the law is more favourable. Moreover, the lex loci is ill
adapted to govern the matter if, as may well happen, the parties
conclude the contract in a place where they are only transiently
present.

It is, however, now generally agreed that capacity is regu- Capacity is
kted by the proper law of the contract, provided that this ^I^A
expression is taken to mean the law of the country with which proper law
the contract is most substantially connected.4 Intention cannot ^*ivc
here be allowed free play.5 A person cannot confer capacity sense
upon himself by deliberately submitting himself to a law to
which factually the contract is unrelated. For example:

1  Wolff, op. cit., p. 282.

2  See Cook, Logical and Legal Bases of Conflict of Laws, pp, 270 et seqq.

3  Baindail v. Batndail, [1946] P. 122, 128; Foote, Private International
Law (sth ed.), p. 376.

4  Dicey, p. 769,

5  Cooper v. Cooper (1888), LJt 13 App. Cas. 88,108, per Lord Macnagkten.